IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J. B. HUNT TRANSPORT, | NC.

Plaintiff,
CIVIL ACTI ON
V.
: No. 01-CV-03448
USF DI STRI BUTI ON SERVI CES, | NC.:
and USF LOd STI CS

Def endant s.

VEMORANDUM

BUCKWALTER, J. Sept enber 10, 2002

Presently before the Court are sunmary judgnment notions
of both Plaintiff J.B. Hunt Transport, Inc. (“Plaintiff” or “J.B.
Hunt”) and Defendants USF Distribution Services, Inc. (“USF
Distribution”) and USF Logistics (“USF Logistics”), (referred to
collectively as “USF’” or “Defendants”). Plaintiff brings this
decl aratory judgnent action, seeking a declaration that it has no
duty to defend the USF Def endants and pay any settl enent or
j udgnent on their behalf which would arise out of a personal
injury action currently pending in a New Jersey state court.!?
Def endants counterclaim seeking a declaration that Plaintiff
owes them conpl ete indemification of all expenses resulting from

t he underlying New Jersey state court action. For the reasons

1. Both J.B. Hunt and USF Logistics are named as defendants in the underlying
New Jersey state court action



stated below, Plaintiff’s Mtion for Summary Judgnent is GRANTED

and Defendants’ Mdtion for Sunmmary Judgnent i s DEN ED.

BACKGROUND

J.B. Hunt is a commercial notor carrier, contracting
with Home Depot U.S. A, Inc. (“Hone Depot”) to provide contract
carriage services as requested by Hone Depot fromtinme to tine.
USF Distribution is a flowthrough distribution center sel ected
to service Hone Depot stores in the Md-Atlantic states through
USF Logi stics’ facility in Philadel phia, Pennsylvani a. As it
pertains to the instant action, USF's Md-Atlantic Fl ow Through
Distribution Pilot Agreenent with Honme Depot caused it to |oad
Hone Depot cargo upon tractor-trailers owned by J.B. Hunt. J.B.
Hunt’'s Contract Carrier Agreenment with Home Depot caused it to
transport Hone Depot cargo, which was | oaded by USF Logi stics at
its facility in Philadel phia, to Home Depot stores |ocated in New
Jersey. The J.B. Hunt tractor-trailer pertinent to this case was
regi stered in Ckl ahoma and garaged in Pennsylvania. There is no
direct contract between J.B. Hunt and USF

Pursuant to J.B. Hunt’s Contract Carrier Agreement wth
Hone Depot, J.B. Hunt is required to carry extensive insurance
including autonobile liability insurance in an anmount not |ess
than five mllion dollars per occurrence. To that end, J.B. Hunt
was certified by the Interstate Coomerce Comm ssion (“1CC') as a

self-insurer for the first one mllion dollars of its autonobile
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l[iability exposure. |In addition, J.B. Hunt carried substanti al
anounts of excess coverage pursuant to a policy wth National
Union Fire I nsurance Conpany of Pittsburgh (“National Union”).
J.B. Hunt’s status as self-insured along with the National Union
policy conbine to satisfy the autonobile liability insurance
requirenents in its agreenent with Hone Depot.

On Cctober 14, 1999, USF Logistics | oaded Hone Depot
cargo onto J.B. Hunt’'s tractor-trailer at its facility in
Phi | adel phi a, Pennsylvania. J.B. Hunt transported the cargo from
the USF Logistics’ facility to two Honme Depot stores |ocated in
New Jersey. Herman Moller (“Mller”), a Honme Depot enployee, was
injured while unloading freight fromJ.B. Hunt’s tractor-trailer
on this day. WMl ler subsequently brought a personal injury
action in New Jersey state court namng J.B. Hunt and USF
Logi stics as defendants. Moller alleged that the defendants
negligently | oaded the tractor-trailer which caused himto
sustain injury. This case is currently pending in the New Jersey
state courts.

Recently, USF Logistics tendered its defense to J.B.
Hunt under the assunption that J.B. Hunt is financially
responsible for Moller’s injuries because J.B. Hunt was the owner
and operator of the accident vehicle. USF asserts that under
applicable | aw, because it was a perm ssive user of J.B. Hunt’s

tractor-trailer when it | oaded Home Depot cargo thereon, J.B.



Hunt, the accident vehicle's owner, is solely responsible for
provi di ng i nsurance coverage for the injuries sustained by
Moller. J.B. Hunt refused to accept USF s tender of defense in
the Moller litigation and refuses to accept sole financial
responsibility for Moller’s injuries. Thus, J.B. Hunt filed the
i nstant declaratory judgnent action, seeking a declaration that
it is not responsible to defend the USF Defendants or to provide
coverage for any damages for which USF may be found |liable to
Mol ler in the underlying personal injury action. Defendants
countercl ai mseeking their own declaratory judgnent that J.B.
Hunt owes them conpl ete indemification fromand agai nst any and
all expenses and liabilities resulting fromthe underlying New

Jersey state court action.



. STANDARD

A notion for sunmary judgnment shall be granted if the
Court determnes “that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). In addition,
“[i]nferences to be drawn fromthe underlying facts contained in
the evidential sources . . . nmust be viewed in the |ight nost
favorable to the party opposing the notion. The non-novant’s
al | egati ons nust be taken as true and, when these assertions
conflict with those of the novant, the former nust receive the

benefit of the doubt.” Goodnman v. Mead Johnson & Co., 534 F. 2d

566, 573 (3d G r. 1976). However, if the nonnovant’s evidence is
nmerely colorable, or is not significantly probative, or just
rai ses sone netaphysical doubt as to the material facts, summary

j udgment may be granted. Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 586, 106 S. C. 1348, 1355, 89 L. Ed.

2d 538 (1986), Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249-50, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202 (1986).

[11. | SSUE

The issue presented by the facts briefly described
above is whether J.B. Hunt has a duty to defend USF in the
under |l yi ng New Jersey state court action and to pay any judgnent
entered in that personal injury action on behalf of USF by virtue

of its status as owner and self-insurer of the accident vehicle.
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The USF Def endants assert that financial responsibility
for accidents involving the use of a notor vehicle rests solely
with the vehicle owner and extends to those who use the vehicle
wth the owner’s perm ssion. Defendants further contend that
such perm ssive use includes USF s use in loading the tractor-
trailer on the date of the accident. Thus, USF concl udes t hat
regardl ess of any alleged negligence on their part in |oading
J.B. Hunt’s tractor-trailer, because J.B. Hunt is the owner of
t he accident vehicle, J.B. Hunt self-insures the accident
vehicle, and USF was a perm ssive user of J.B. Hunt’s tractor-
trailer, J.B. Hunt is solely liable for injuries sustained by
Mol l er. According to USF, this requires J.B. Hunt to defend and
indemify it fromand agai nst any and all expenses and liability
resulting froma finding in the underlying New Jersey state court
action that the negligently | oaded cargo caused Ml ler’s
i njuries.

J.B. Hunt maintains that there is no basis in the | aw
to conpel such defense and indemification and disclains any
responsibility for USF s liability.

V. SOURCES OF DUTIES TO PAY AND DEFEND

The Court will exam ne three sources to determ ne the
di sputed duties: (1) federal law, including the statute and
regul ati ons governing notor carriers operating notor vehicles in

interstate commerce; (2) state law, including the body of common



and statutory | aw governing duties of care to third parties,
duties and rights between joint tortfeasors and other |aws
governi ng notor vehicle financial responsibility; and (3) private
contracts, including the Contract Carrier Agreenent between J.B.
Hunt (the owner) and Hone Depot, the Md-Atlantic Fl ow Through
Distribution Pilot Agreenent between USF (the | oader) and Hone
Depot, and J.B. Hunt’s insurance contract with National Union

Fire Insurance Conpany. See, e.g. Carolina Cas. Ins. Co. V.

| nsurance Co. of North Am, 595 F.2d 128, 134-35 (3d Cr. 1979)

(finding no basis under federal |aw for absolving |essor of truck
of any duties, nor requiring |lessee of truck to assune duties, to
defend and pay judgnents entered agai nst |essor).

1. The Rol e of Federal Law

As a condition of obtaining and nai ntai ni ng
registration with the Secretary of Transportation, a notor
carrier, such as J.B. Hunt, nust conply with the Mdtor Carrier
Act of 1980, 49 U S.C. A 13906 (West 1997), by providing security

for the protection of the public.? That provision, through

2. 49 U.S.C. A 8§ 13906 reads in part:
(a) Motor carrier requirenments.--
(1) Liability insurance requirenents.--The Secretary may register
a notor carrier under section 13902 only if the registrant files
with the Secretary a bond, insurance policy, or other type of
security approved by the Secretary, in an anount not |ess than
such anmpbunt as the Secretary prescribes pursuant to, or as is
required by, sections 31138 and 31139, and the laws of the State
or States in which the registrant is operating, to the extent
applicable. The security nust be sufficient to pay, not nore than
the amount of the security, for “each final judgment” against the
registrant for bodily injury to, or death of, an individua

(continued...)



Department of Transportation regulations inplenenting its
mandat e, ® requires notor carriers registered with the Secretary
of Transportation to file “a bond, insurance policy, or other
type of security approved by the Secretary . . . .” 49 U S CA
8§ 13906(a)(1). A notor carrier may also “submt proof of
qualifications as a self-insurer to satisfy the security

requi renents of this section.” 49 U S. C A 8 13906(d) (West
Supp. 2002). Such assurances of the notor carrier’s financial
responsibility are to be conditioned to pay, within the limts of
coverage, “each final judgnent against the registrant for bodily
injury to, or death of, an individual resulting fromthe

negl i gent operation, naintenance, or use of notor vehicles, or

2. (...continued)
resulting fromthe negligent operation, naintenance, or use of
notor vehicles, or for loss or damage to property (except property
referred to in paragraph (3) of this subsection), or both. A
registration remains in effect only as long as the registrant
continues to satisfy the security requirements of this paragraph
49 U.S.C. 8§ 13906(a) (1996) (formerly 49 U S.C. § 10927).

3.49 CF.R 387.7 provides:
No notor carrier shall operate a notor vehicle until the notor
carrier has obtained and has in effect the mninumlevels of
financial responsibility as set forth in 8§ 387.9 of this subpart.

Section 387.9 sets forth the schedule of mninmumlevel s of
financial responsibility.

Section 387.309(a) provides:

As a self-insurer. The FMCSA will consider and will approve,

subj ect to appropriate and reasonabl e conditions, the application
of a notor carrier to qualify as a self-insurer, if the carrier
furni shes a true and accurate statenent of its financial condition
and ot her evidence that establishes to the satisfaction of the
FMCSA the ability of the notor carrier to satisfy its obligation
for bodily injury liability, property damage liability, or cargo
liability.



for loss or damage to property . . . or both.” 49 U S.C A
13906(a) (1).

The USF Defendants assert that USF Logi stics was a
perm ssive user of J.B. Hunt’s vehicle when it | oaded Hone
Depot’s cargo onto the tractor-trailer. Therefore, USF argues,
because Mol ler was injured as a result of that perm ssive use,

t he owner and insurer of the accident vehicle, J.B. Hunt, is
responsible to pay any final judgnment for bodily injury to
Moller. |If the Court assunes, as Defendants urge, that “use” of
the notor vehicle extends to its loading activities, and further
assunes that J.B. Hunt was the only avail able defendant in the
underling personal injury suit, then certainly J.B. Hunt could
not escape the significant duties of care and financi al
accountability to the public which the federal rules inpose upon

nmotor carriers. Carolina Cas. Ins. Co., 595 F.2d at 137.

However, the pleadings in this declaratory action do
not seek a determ nation of the duty owed by a notor-carrier to
the injured public. Rather, this case is an action to determ ne
where the ultimate financial responsibility for the injury rests,
after the injured plaintiff in the New Jersey state court action
has obtai ned a judgnent against nultiple parties held responsible
in fact and in | aw

The federal notor carrier laws do not transfer to J.B.

Hunt the duties to defend clains properly brought against others



or to pay judgnents entered against others. 49 U S.C. A 8 13906
and 49 CF. R § 387.1 et seq., governing insurance and ot her
assurances of notor carriers’ financial responsibility, require
only that the carrier give security to pay any final judgnent
recovered agai nst such notor carrier, they nention nothing about
def enses of actions and not hi ng about paynent of judgnments
recovered agai nst other parties such as a negligent | oader of
cargo. |d. at 139. By the sane token, the regul ati ons governing
qualification as a self-insurer, 49 CF. R § 387.309, require
only that the self-insuring notor carrier establish its ability
“to satisfy its obligation for bodily injury liability . . .,)”
not any other party’s obligations. Thus, under applicable
federal law, J.B. Hunt is not responsible to defend USF or to
provi de coverage for any damages for which USF may be found
liable to Moller in the underlying personal injury action.
However, it is not sufficient to |ook solely to the
federal notor carrier requirenents for a determ nation of the
respective duties of a partially self-insured owner and a
negligent, third-party perm ssive user, it is also necessary to
exam ne the allocation of |egal obligations which state | aw
i nposes, and to exam ne the private contracts to see whether they
effectively provide a different allocation of financial
responsi bility.

2. The Role of State Law
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Def endants’ Modtion for Summary Judgnent couches this
di spute as a choice of law issue. As they see it, the conpeting
states are Pennsyl vania and New Jersey. Defendants vigorously
argue for application of New Jersey |law. However, Plaintiff does
not contest the application of New Jersey law. Rather, J.B. Hunt
asserts that it has no duty to defend and i ndemni fy USF under the
rel evant New Jersey statutes and case |law. Therefore, because
the parties agree that New Jersey |l aw applies, and this state
appears to have the sufficient contacts and an inportant interest
in seeing the appropriate party maintain responsibility for notor
vehi cl e accidents occurring in its state, the Court wll apply
that state’s | aw wi thout undergoing a conpl ex choice of |aw
anal ysi s.

USF asserts that the | aw of New Jersey nmandat es broad
i nsurance coverage running fromthe owner of an accident vehicle
to negligent third parties who use the accident vehicle with the
perm ssion of the owner. Therefore, USF argues, J.B. Hunt, as a
vehicl e owner and self-insurer, is obligated to provide insurance
coverage to USF for its defense and liability in the underlying
personal injury action.

It is settled under New Jersey |law that insurance
i ssued to an owner of a notor vehicle pursuant to New Jersey
stat ute mandates owners of notor vehicles to provide coverage for

t hose persons “using or responsible for the use of any such notor

11



vehicle with the . . . consent of the insured.” Bellafronte v.

CGCeneral Mbdtors Corp., 376 A .2d 1294, 1297; Kennedy v. Jefferson

Smurfit Co., 688 A 2d 89, 93-94 (N.J. 1997). In addition, New

Jersey courts agree that one who is in the process of |oading or
unl oading cargo fromthe vehicle is a perm ssive “user” of the
vehicle. 1d. However, this New Jersey |law, obligating a notor
vehicl e owner to provide coverage to a negligent perm ssive user,
is only applicable when a notor vehicle owner obtains insurance
coverage pursuant to and required by New Jersey statute. See

Ryder/P.1.E. Nationwide, Inc. v. Harbor Bay Corp., 575 A 2d 416,

408 (N.J. 1990).

This is problematic for the USF Defendants seeking
application of this New Jersey state case | aw because J.B. Hunt
was not required to obtain insurance pursuant to New Jersey | aw.
New Jersey’ s Conpul sory Autonobile Insurance Law, N. J.S. A 396A-
3, NJ.S. A 39:6B-1, provides:

Every owner or registered owner of a notor vehicle

registered or principally garaged in this State

shall maintain notor vehicle liability insurance

coverage . . . insuring against |oss resulting

fromliability inposed by |aw for bodily injury,

death and property damage sustai ned by any person

arising out of the ownership, naintenance,

operation or use of a notor vehicle[.]

The J.B. Hunt tractor-trailer involved in the accident was not

regi stered or principally garaged in New Jersey.* Therefore,

4. The USF Defendants assert that J.B. Hunt has refused to divul ge evidence of
where the accident tractor-trailer was principally garaged. However, J.B.

(continued...)
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J.B. Hunt is not conpelled to maintain notor vehicle insurance
pursuant to New Jersey | aw.

New Jersey | aw al so extends responsibility for
negligent, third-party perm ssive users to those notor vehicle
owners who are self-insured pursuant to New Jersey |law. See

Ryder/P.1.E. Nationwide, Inc., 575 A 2d at 418-19. New Jersey’s

self-insured statute provides in pertinent part:
The comm ssioner may, in his discretion, upon the
application of such a person, issue a certificate
of self-insurance when he is satisfied that such
person is possessed and will continue to be
possessed of ability to pay judgnents obtai ned
agai nst such person.
N.J.S.A 39:6-52. J.B. Hunt did not apply for, nor did the New
Jersey Conmmi ssioner issue, a certificate of self-insurance to
J.B. Hunt. Therefore, J.B. Hunt is not self-insured pursuant to
New Jersey | aw.
The fact that J.B. Hunt is not required to maintain
i nsurance pursuant to New Jersey law and is not self-insured
pursuant to New Jersey law | eads ne to believe that J.B. Hunt is
not subject to the state’'s broad rule of insurance coverage
est abl i shed by New Jersey case law interpreting the scope of

coverage of insurance maintained by a notor vehicle owner

pursuant to New Jersey statute.

4. (...continued)

Hunt has asserted in its answers to interrogatories served upon it by the USF
Def endants that the accident vehicle was registered in Cklahoma and
principally garaged in Philadel phia, Pennsylvania.
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Regardl ess of J.B. Hunt’'s obligation to maintain
autonmobile liability insurance pursuant to New Jersey statute,
USF argues that J.B. Hunt still remains subject to the state rule
mandati ng coverage of negligent, third-party perm ssive users by
virtue of New Jersey’'s “deener” statute, N J.S A 17:28-1.4,
whi ch provides in pertinent part:

[Alny insurer authorized to transact or

transacting autonobile or notor vehicle insurance

business in this State . . . shall include in each

policy coverage to satisfy at least the liability

i nsurance requirenments of

39:6B-1 or 39:6A-3 . . . whenever the

aut onobil e or notor vehicle insured under the

policy is used or operated in this State.

By its terns the statute requires insurers authorized
to transact notor vehicle insurance business in New Jersey to
include in notor vehicle liability policies sold in any other
state or in Canada policy coverage for the insured vehicle such
as to assure that if that vehicle is operated in New Jersey the
policy will provide the mninmumliability coverage, uninsured
not ori st coverage, and personal injury protection coverage that

the insurer would be obligated to provide to a New Jersey

insured. Whitaker v. DeVilla, 687 A.2d 738 (N.J. 1997). Thus,

irrespective of the mninmuminsurance requirements of the
insured’s state, the deenmer statute guarantees that if the
insured’s vehicle is operated in New Jersey the insurer wll
provide liability coverage as required by N J.S A 39:6B-1,

39: 6A-3 and presumably the case law interpreting the scope of
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t hat coverage, including coverage for negligent, third-party
perm ssive users.

However, again it appears that J.B. Hunt escapes
application of New Jersey | aw because it is not an “insurer
aut hori zed to transact or transacting autonobile or notor vehicle
i nsurance business in [ New Jersey].” Nonetheless, the USF
Def endants argue that J.B. Hunt’'s status as a self-insurer
subjects it to the deener statute because “it is the well-settled
policy of [New Jersey] to consider a self-insurance certificate

as the equivalent of a policy of insurance.” Ryder/P.I|.E.

Nati onwide, Inc., 575 A 2d at 422. Wile it is true that New

Jersey makes no distinction between the two forns of insurance
coverage, the Court cannot ignore the plain | anguage of the
statute. J.B. Hunt is not selling policies providing notor
vehicle liability insurance coverage. As an ICC certified self-
insurer, J.B. Hunt avoids the purchase of such liability policy
but puts its assets at risk to satisfy any judgnents render
against it. See id. As discussed above, this risk only runs to
liabilities against J.B. Hunt and not to other parties such as a
negligent | oader of cargo. There is no indication that New
Jersey intended a self-insurer’s assets to be used to satisfy
j udgnment s agai nst other parties.

J.B. Hunt and USF are left with New Jersey law as it

affects the parties to the underlying New Jersey state court
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action on a judgnent entered “jointly and several ly” against them
as defendants in that case. Under the |aw applicable to the
facts presented in this case, nothing displaces any apportionnent
of legal obligations which New Jersey | aw woul d ot herwi se inpose
upon joint tortfeasors. Thus, New Jersey’'s Conparative
Negligence Law will apply to the ultimte apportionment of the
| egal obligation to pay the judgnment as between the defendants
nanmed in the underlying personal injury action.

C. Ternms of the Private Contracts

There is no contract between J.B. Hunt and the USF
Defendants. Thus, there is no private agreenent between the
parties which would obligate J.B. Hunt to insure agai nst any
negli gence on the part of USF. Furthernore, each party’s
i ndependent contract with Hone Depot does not displace rights and
duties otherw se created under federal and New Jersey | aw.

To the extent that USF argues that it nust be
considered an insured under J.B. Hunt’'s excess insurance policy
with its comrercial insurer, National Union, | note that National

Union is not a party to this lawsuit. Thus, the question of

5. N.J.S.A 8§ 2A:15-5.3 provides in pertinent part:

Except as provided in subsection d. of this section, the party so
recovering may recover as follows:

a. The full amount of the danages fromany party determined by the trier
of fact to be 60% or nore responsible for the total damages.

b. (Del eted by amendnent, P.L.1995, c. 140.)

c. Only that percentage of the damages directly attributable to that
party’s negligence or fault fromany party deternmined by the trier of
fact to be less than 60% responsi ble for the total danmmges.
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National Union’s obligation to defend and pay a judgnent assessed
agai nst USF by virtue of its insurance contract with J.B. Hunt is
not presently before the Court.

Therefore, there is no private contract which would
obligate J.B. Hunt to defend clains or to pay judgnents entered

agai nst USF

V. CONCLUSI ON

| conclude that nothing in the federal notor carrier
requirenments, J.B. Hunt’s ICC certification as a self-insurer,
New Jersey |aw, or existing private contracts alter any party’s
rights or duties of contribution. 1In particular, it is clear
that those provisions do not inpose on J.B. Hunt, the owner of
the tractor-trailer, the status of an insurer with respect to
USF. Therefore, USF is not absolved, nor is J.B. Hunt obligated
to pay, judgnents entered against USF in the underlying New
Jersey state court action. Likew se, there is no inposition on
J.B. Hunt to defend USF in that personal injury action.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J. B. HUNT TRANSPORT, | NC.,
Plaintiff,
ClVIL ACTION
V.
No. 01- CV-03448
USF DI STRI BUTI ON SERVI CES, | NC.
and USF LOd STI CS

Def endant s.

ORDER

AND NOW this 10'" day of Septenber, 2002, upon
consi deration of Defendants’ Mtion for Summary Judgnent (Docket No.
21) and Plaintiff’s response in opposition thereto (Docket No. 24),
it is hereby ORDERED that Defendants’ Mbdtion is DEN ED.

Upon consideration of Plaintiff’s Mtion for Summary
Judgnent (Docket No. 22), Defendants’ response in opposition thereto
(Docket No. 25), and Plaintiff’s reply(Docket No. 29), it is hereby
ORDERED that Plaintiff’'s notion is GRANTED.

It is hereby DECLARED that J.B. Hunt Transport, Inc. is
not responsible to defend USF Distribution Services, Inc. and USF
Logi stics or to provide coverage for any and all danmages for which
the USF Defendants nmay be found liable to Herman Ml ler in the
underlying New Jersey state court action.

This case is CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



